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("Corr man Tweedy")1 he reby submits  its  Applica tion for Rehearing and Recons ide ra tion

(the  "Applica tion") of De cis ion 69722 (J uly 30, 2007) on two grounds . Firs t, Cornrna n

Tweedy is  concerned tha t a  party may try to a rgue  in the  remanded proceeding tha t James

P . P a ul Wa te r Compa ny v. Arizona  Corpora tion Commis s ion, 137 Ariz. 426, 671 P .2d

404 (1983) ("J a me s  P . P a ul") limits  the  Arizona  Corpora tion Commis s ion's  re vie w of

De cis ion 66893 to whe the r Arizona  Wa te r Compa ny ("AWC") ca n provide  a de qua te

s e rvice  to the  Corr ma n Twe e dy prope rty a t re a s ona ble  ra te s , the re by s ubve rting the

Commiss ion's stated and unanimous  des ire to  "de ve lop a record  [b road in  s cope ] to

cons ide r the  ove ra ll public inte re s t unde rlying s e rvice  to the  Corr man property that is

include d. in  the extens ion area gra nte d by De cis ion No. 66893."2 De cis ion 69722 a t 4,

lines  23-26. Specifica lly, Decis ion 69722 clea rly se ts  forth the  Commiss ion's  concern tha t

"the re  ma y not be  a  curre nt ne e d or ne ce s s ity for wa te r s e rvice  in the  portions  of the

extens ion a rea  tha t a re  owned by Corr man" and recognizes  tha t Corr man Tweedy "does

not wish to have  its  property include d in Arizona  Wa te r's  CC&N a t this  time ." Id. a t line s

1 Corr man Tweedy is a subsidiary of Robson Communities, Inc.27

I.

28 2 Corr man Tweedy does  not concede  tha t James  P . Paul limits  the  is sue s  the  Commiss ion ma y



1-5 . S e cond, the  conditions  of De cis ion  66893 ha ve  not be e n fu lfille d  with  re s pe ct to  the

Co rr ma n  Twe e d y p ro p e rty a n d  to  co n c lu d e  o th e rwis e  is  co n tra ry to  th e  re co rd  in  th is

case.

If the  Commis s ion ha s  conce rns  tha t J a me s  P . P a ul ma y pre ve n t the  Commis s ion

from conducting  a  re ma nd proce e ding  "broa d  in  s cope " a s  in te nde d  by the  Commis s ion ,

the n the  Commis s ion s hould gra nt the  re lie f re que s te d he re in  a nd a me nd De cis ion 69722

b y: (i) g ra n tin g  AW C 's  a p p lic a tio n  fo r a n  e xte n s io n  o f tim e  fo r th e  re q u e s te d  C C &N

e xte ns ion  a re a e xc e p t  fo r th e  C o rr m a n  Twe e d y p ro p e rty,  c o n s is te n t  with  S ta ffs

re co mme n d a tio n  in  th is  ca s e ,3  (ii) fin d in g  th a t AWC h a s  n o t fu lfille d  th e  co n d itio n s  o f

De c is io n  6 6 8 9 3  with  re s p e c t to  th e  Co rr ma n  Twe e d y p ro p e rty,  co n s is te n t with  S ta ffs

pos ition in this  ca s e ;4 a nd (iii) re ma nding the  e xis ting de a dline  e xte ns ion ca s e  (ra the r tha n

public inte re s t implica tions  of inte gra te d wa te r a nd wa s te wa te r provide rs , the  we ight to  be

a cco rd e d  th e  wis h e s  o f la n d o wn e rs  re g a rd in g  u tility s e rvice ,  d ivid in g  ma s te r p la n n e d

d e ve lo p m e n ts  b e twe e n  two  o r m o re  u tility p ro vid e rs ,  a n d  wh e th e r th e re  re m a in s  a

continuing ne e d a nd ne ce s s ity for utility s e rvice .

A. IF J AMES  p . P AUL AP P LIES  TO LIMIT THE IS S UES  IN THIS
CAS E, THE COMMIS S ION'S  DES IRE TO CONS IDER BROADER
P UBLIC INTERES TS  ON REMAND WILL BE S UBVERTED AND
CORNMAN TWEEDY WILL BE IRREP ARABLY HARMED
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In  J a me s  P .  P a u l, the  Arizona  S upre me  Court de fine d  the  c ircums ta nce s  unde r

wh ic h  th e  C o m m is s io n  m a y d e le te  te rrito ry fro m a  C C &N . J a Me s  P .  P a u l W a te r

Co mp a n y ("P a u l Wa te r Co mp a n y") wa s  g ra n te d  a C C &N to  p ro vid e  wa te r s e rvic e  to

s e ve ra l s e ctions o f  la rg e ly unde ve lope d la n d in Ma ric o p a Coun ty, in c lu d in g

a p p ro xima te ly 2 4 0  a c re s  th a t wa s  th e  s u b je c t o f th e  c a s e . P inna cle  P a ra d is e  Wa te r

3 In S ta ffs  Ope ning Brie f in this  ca se , S ta ff le ga l counse l s ta te d tha t "If the  Commiss ion gra nts
AWC a  time  extens ion in this  ca se , it is  S ta ffs  pos ition tha t the  time  extens ion should not include
the  Colma n Twe e dy prope rty." S ta ffs  Ope ning Brie f (Se pt. 15, 2006) a t 3, line s  10-11 .

4 S ta ffs  Re sponse  Brie f in this  ca se  s ta te s  tha t "S ta ffs  inte nt wa s  tha t the  ce rtifica te  of a s sure d
wa te r supply and ma in extens ion agreement should be  submitted for the  two deve lopments  tha t

Thus , S ta ff dis a gre e s  with AWC's  a s se rtion tha t it ha s  complie d
with De cis ion No. 66893. S ta ffs  Response  Brie f (Oct. 6, 2006) a t 3, lines  19-24.
we re  pa rt of the  e xte ns ion.
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Compa ny "("P P WC") he ld a C C &N to provide  wa te r s e rvice  to a n a re a  a dja ce nt to the

240 acre s . PPWC filed a  pe tition with the  Commiss ion to de le te  the  240 acre s  from Paul

Wate r Company's  CC&N and the  Commiss ion granted the  pe tition. Paul Wate r Company

was not providing service  to the  240 acres  nor had it constructed any facilities  to se rve  the

prope rty s ince  no de ma nd for s e rvice  ha d be e n ma de  by the  owne r of the  prope rty. The

owner of the  240 acre s  was  a lso a  50% owner of PPWC. PPWC had facilitie s  in an a rea

adjacent to the  240 acres  and could have  extended its  facilities  a t a  re la tive ly low cost.

The  Arizona  Supreme  Court he ld in favor of Paul Wa te r Company, ruling tha t the

"public inte re s t is  the  controlling factor in decis ions  conce rning se rvice  of wa te r by wa te r

companies ." James  P. Paul a t 429. In a pplying the  public inte re s t s ta nda rd in James P.

P a ul, the  court s ta te d tha t "[o]nce  gra nte d, the  ce rtifica te  confe rs  upon its  holde r a n

e xclus ive  right to provide  the  re le va nt s e rvice  for a s  long a s  the  gra nte e  ca n provide

adequate  service  a t reasonable  ra tes." Id.

In Decis ion 69722, the  Commiss ion concluded (contra ry to the  record in this  case ,

a s  discussed be low) tha t the  conditions  of Decis ion 66893 were  fulfilled, the reby making

AWC's  CC&N e xte ns ion unconditiona l. Corr ma n Twe e dy be lie ve s  tha t a  pa rty ma y

argue  in the  remand preceding tha t James  P. Paul applie s , and tha t with the  conditions  of

the  CC&N sa tis fied, the  Commiss ion is  now precluded from cons ide ring any is sue  othe r

than the  very narrow issue  of whether AWC can provide  adequate  service  to the  Cornrnan

Twe e dy prope rty a t re a s ona ble  ra te s .5 If a pplica ble  in this  ca s e , J a me s  P . Pa ul would

like ly pre ve nt the  Commis s ion from cons ide ring' a ll of the  broa de r public inte re s ts  tha t

we re  discusse d in De cis ion 69722 a nd a t the  Ope n Me e tings  he ld June  27 a nd July 24,

2007, including (i) the  benefits  of integra ted water and wastewater providers  versus  s tand-

a lone  provide rs ; (ii) the  prope r we ight to be  a ccorde d the  wis he s  of prope rty owne rs  in

de te rmining wha t utility provide rs  will s e rve  the ir prope rtie s , (iii) the  implica tions  of

splitting mas te r-planned communitie s  be twe e n one  or more  provide rs , a nd (iv) how to

5 AWC has already expressed its willingness to serve the Colman Tweedy property. Thus, if the
proceeding is  limited to the  narrow issue  of whether AWC can provide  adequate  service  a t
reasonable rates, it would be pointless to even proceed with the remand proceeding.
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proce e d whe n circums ta nce s  cha nge  a nd the re  is  no longe r a  de mons tra te d ne e d a nd

ne ce s s ity for utility s e rvice . IfJames  P. Paul applies , the  Commiss ion's  ability to discuss

the s e  critica l policy is s ue s  in  th is  ca s e  ma y be  los t, which would irre pa ra bly ha rm

Colma n Twe e dy a nd s ubve rt the  Commis s ion's  cle a r wis he s  a s  s e t forth in De cis ion

69722.

To re move  a ll doubt a nd e ns ure  tha t the  Commis s ion re ta ins  the  le ga l a bility to

conduct a  remand proceeding "broad in scope ," the  Commiss ion should modify Decis ion

69722 by de fe rring a  decis ion on whe the r the  conditions  of the  CC&N have  been fulfilled

with  re s pe ct to  the  Corr ma n Twe e dy prope rty until a fte r the  re ma nd he a ring  ha s

concluded. This  approach would ma inta in the sta tus quo (a fte r a ll, AWC file d its  re que s t

for an extens ion of the  compliance  deadline  more  than two yea rs  ago and the re  is  s till no

ne e d for wa te r s e rvice  in  the  fore s e e a ble  future ), a nd would not pre judice  AWC or.

Corr ma n Twe e dy. This  a pproa ch would a ls o re cognize  the  fa ct tha t AWC ha s  not

fulfille d the  conditions  of De cis ion 66893 with re spe ct to the  Common Twe e dy prope rty,

as discussed below.

It should a lso be  note d tha t S ta ff re comme nde d outright de nia l of AWC's  re que s t

for an extens ion of the  deadline  with re spect to the  Colman Tweedy prope rty. S ta ff lega l

couns e l s ta te d in S ta ffs  pos t he a ring Ope ning Brie f tha t "[i]f the  Commis s ion gra nts

AWC a  time  extens ion in this  ca se , it is  S ta ffs  pos ition tha t the  time  extens ion should not

include  the  Corr man Tweedy property." S ta ffs  Opening Brie f a t 3, line s  10-11 (emphas is

a dde d). At a  minimum, the  Commis s ion s hould de fe r a  de cis ion on AWC's  complia nce

with the  conditions  of Decis ion 66893 until a fte r the  hearing on remand.

In the  e ve nt Commiss ion de cide s  to gra nt the  re lie f re que s te d in this  Applica tion,

Colma n Twe e dy ha s  modifie d  Cha irma n Gle a s on 's  Ame ndme nt No. 3  (which  wa s

incorpora ted into Decis ion 69722) and black-lined the  changes  tha t would be  necessary to

grant the  re lie f requested here in. For the  Commiss ion's  convenience , a  revised and black-

lined vers ion of Gleason Amendment No. 3 is  a ttached here to as Atta chme nt A.

In
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B. THE CONDITIONS OF DECISION 66893 HAVE NOT BEEN
FULFILLED WITH RESPECT TO THE CORNMAN TWEEDY
PROPERTY
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The June 12, 2007, Recommended Opinion and Order in this case erroneously

concluded that AWC complied with the conditions of Decision 66893 and granted the

requested extension of the compliance deadline, thereby rendering the conditional CC&N

unconditional. However, the record is unmistakably clear that AWC never fulfilled the

conditions with regard to the Cornrnan Tweedy property, and the Commission has not

modified or excused the conditions by amending Decision 66893 under A.R.S. §40-252.

Staff was crystal clear in its Response Brief that AWC did not fulfill the conditions:

AWC argues that a strict reading of the CC&N Decision (Decision No.
66893) shows that AWC has complied with Decision No. 66893. (AWC
Opening Brief at 28). First, even if that were true, Decision 66893 requires
timely compliance. Any compliance that may have been achieved in this
case was certainly outside the time specified in Decision No. 66893.
Second, AWC argues that AWC is free to file any document having to do
with "Assured Water Supply" in the extension area in order to satisfy
Decision No. 66893. (AWC Opening Brief at 29). Although AWC was
able to get a Physical Availability Determination and ADWR-issued
Analysis of Assured Water Supply, Decision No. 66893 calls for AWC to
file the "Developer's Assured Water Supply for each respective
development." (Decision No. 66893 at 7). This specific language suggests

, separate documents for each development that are procured by the
particular developer. Staff's witness, Steve Olea, testified that "Staff's
intent was that the certificate of assured water supply and main
extension agreement should be submitted for the two developments
that were part of the extension." (Tr. at 324). The "certificate of assured
water supply" referred to by Mr. Olea is a document issued by the Arizona
Department of [Water Resources] to individual developers. Thus, Staff
disagrees with AWC's assertion that it has complied with Decision No.
66893. (Staffs Response Brief at 3, lines 10-24) (emphasis added).

There was no evidence presented that refuted Staffs statements above regarding

AWC's non-compliance with the conditions. The evidence in this case is uncontroverted

that AWC never obtained or submitted a certificate of assured water supply or a main

extension agreement covering the Colman Tweedy property. Thus, it is erroneous to

conclude that AWC fulfilledthe conditions with respect to the Corr man Tweedy property



when it did not. For the  Commiss ion's  ease  of re fe rence , a  copy of Sta ffs  Response  Brie f

is  a tta che d he re to a s Atta chme nt B. Colma n Twe e dy re s pe ctfully re que s ts  tha t the

Commis s ion a cknowle dge  tha t AWC did not fulfill the  conditions  a s s ocia te d with the

Corr man Tweedy property, or a t a  minimum, defe r a  decis ion on tha t matte r until a fte r the

hearings have been concluded on remand.

c. ADEQUATE  NO TIC E  HAS  B E E N P R O VIDE D TO  AWC  AND THE
P UB LIC T HAT T HE C O MMIS S IO N MA Y E XC L U D E T HE
C O R NMAN TWE E DY P R O P E R TY F R O M AWC ' S  C O NDITIO NAL
C C &N IN THE R EMAND P R O C EEDING
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At the  Commiss ion's  June  27, 2007, Open Mee ting, Cha irman Gleason proposed

Gle a s on Ame ndme nt No. 1 which would ha ve  gra nte d the  re lie f tha t Corr ma n Twe e dy

re que s te d in its  Exce ptions 6 by e xcluding the  Colma n Twe e dy prope rty from AWC's

conditiona l CC&N a re a . Howe ve r, conce rns  we re  ra is e d by the  Le ga l Divis ion tha t

for a me nding a  Commis s ion de cis ion. S pe cifica lly, the  Le ga l Divis ion wa s  conce rne d

tha t the  de nia l of the  complia nce  de a dline  with re spe ct to the  Colma n Twe e dy prope rty

would e ffe ct a  de le tion of tha t prope rty from AWC's  conditiona l CC&N which would

ill-founde d. No one  would a rgue  tha t the  Commis s ion could ha ve  de nie d in tota l the

extens ion of the  compliance  deadlines in this  proceeding (as  opposed to a  proceeding on

remand) which would have  rende red the  conditiona l C C &N of De cis ion 66893 null a nd

void, as  provided in the  express  language  of the  decis ion itse lf. If the  Commiss ion has  the

authority to deny a  deadline  extens ion request in tota l, ce rta inly the  Commiss ion can deny

a  re que s t in  pa rt (i.e ., with  re s pe ct only to  the  Colma n Twe e dy prope rty). S ta ffs

Re sponse  Brie f fully supports  this  a rgume nt, notwiths ta nding the  conce rns  of the  Le ga l

Divis ion expressed a t the  Open Meeting:

AWC a rgue s  tha t the  o rig ina l C C &N De cis ion  by the  Commis s ion
(De cis ion No. 66893) ma y not be  a lte re d by the  he a ring tha t wa s  he ld on
J uly 10"' a nd 11"', 2006. (AWC Ope ning  Brie f a t 22). Due  proce s s
re quire s  tha t prior to a  Commis s ion a ction to a lte r its  de cis ion gra nting

6 Colman Tweedy incorporates herein by reference its Exceptions filed June 21 , 2007.



Arizona  Water a  CC&N, Arizona  Water has  notice  and an opportunity to be
hea rd. This  due  process  requirement re flects  the  notice  and opportunity to

Commiss ion Orde r). S ta ff's  pos ition is  tha t the  he a ring he ld on J ulv 10th
.  AW C

a tte nde d the  he a ring a nd pre s e nte d te s timony. AWC cros s -e xa mine d
witne s s e s . AWC kne w why the  he a ring wa s  be ing he ld. In this  ca s e , the
procedura l orde r points  out tha t AWC will have  "an opportunity to be  hea rd
on its  re que s t for a dditiona l time  for complia nce ." (P roce dura l orde r a t 6,
Ma rch 22, 2006). Give n the  "null a nd void" la ngua ge  from De cis ion
66893, it would ha ve  be e n re a s ona ble  for AWC to infe r tha t the  time
extens ion reques t may not be  granted. The  a bove  re a s ona ble  infe re nce
s hould ha ve  le d AWC to the  logica l conclus ion tha t AWC might los e  a ll
or a  pa rt of the  orig ina l e xte ns ion  a re a . Thus , the  Commis s ion ma y
re ly on the  J ulv 10th a nd 11"', 2006 he a ring to  ma ke  a  de te rmina tion
whe the r the  orig ina l CC&N de cis ion (De cis ion No. 66893) s hould  be
a lte re d. Sta ffs  Response  Brie f (Oct. 6, 2006) a t 2-3. (emphas is  added).

The  S ta ff pos ition on notice  a s  s e t for a bove  is  corre ct. AWC ha s  ha d a de qua te

notice  in this  proce e ding tha t the  Commiss ion ma y de ny the  re que s te d e xte ns ion of the

complia nce  de a dline  for the  Corr ma n Twe e dy prope rty, which would ha ve  the  e ffe ct of

e xcluding the  Corr ma n Twe e dy prope rty from AWC's  conditiona l CC&N. More ove r, the

Commiss ion can provide  such additiona l notice  of the  broad public inte re s t is sue s  to be

addressed in the  remand proceeding a s  the  Commiss ion deems  necessa ry by amending

Decis ion 69722.
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D. C O NC LUS IO N

The  Commiss ion is  s ta tutorily empowered to amend or modify a  decis ion be fore  it

be come s  fina l, a nd it should ta ke  this  opportunity to de te rmine  whe the r it ha s  a ny le ga l

concerns that James P. Paul may limit in a ny wa y the  Commiss ion's  a bility to cons ide r in

the  remand proceeding the  public inte re s t is sues  identified in Decis ion 69722 and a t the

Open Mee tings  he ld June  27 and July 24, 2007. If so, the  Commiss ion should grant the

re lie f reques ted he re in and modify Decis ion 69722 to ensure  tha t the  Commiss ion is  not

pre clude d from cons ide ring the  broa de r public inte re s t is s ue s  in de te rmining whe the r

AWC s hould hold a  CC&N for the  Corr ma n Twe e dy prope rty. In gra nting s uch re lie f;

AWC would not be  pre judiced in any way a s  it is  uncontrove rted tha t the re  is  no reques t

7



for se rvice  for the  Corr man Tweedy property, the re  a re  no current plans  for deve lopment

of the  prope rty, a nd AWC ha s  not cons tructe d a ny infra s tructure  wha tsoe ve r to provide

s e rvice  to  the  prope rty. F ina lly, be ca us e  the  Commis s ion  found tha t the  ins ta n t

proceeding had been narrowed to preclude the  consideration of the  changed circumstances

a nd  the  po te n tia l e xc lus ion  of the  Corr ma n  Twe e dy prope rty from the  CC&N, a n

amended Decis ion 69722 would provide  the  appropria te  notice  regarding the  exclus ion of

the  Corr man Tweedy property in the  same manner as  the  decis ion does  today. It will a lso

resolve  any notice  cha llenges  to preclude  Corr man Tweedy and Sta ff from asserting the ir

respective  positions before  the  Commission regarding the  changed circumstances.

If the  Commiss ion, howe ve r, doe s  not be lie ve  tha t Ja me s  P . Pa ul a pplie s  to limit

the  is s ue s  in the  re ma nd proce e ding, Colma n Twe e dy be lie ve s  tha t the  de nia l of this

Applica tion will ma ke  the  Commiss ion's  pos ition cle a r to the  pa rtie s , the re by pre cluding

a ny a s s e rtion of the  a pplica bility of J a me s  P . Pa ul to limit the  is sue s  cons ide re d in the

re ma nd proce e ding, which would the n be  conducte d cons is te nt with the  Commis s ion's

expressed wishes  se t forth in Decis ion 69722.

RESPECTFULLY SUBMITTED this  17*h da y of Augus t, 2007.

SNELL & WILMER L.L.P.
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THIS AMENDMENT:

Passed Passed as amended by
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ATTACHMENT A

GLEASON PROPOSED AMENDMENT #3

Date  Prepared:

COMPANY: Arizona Water Company

DOCKET NOs : W-01445A-03-0559

OPEN MEETING DATES :

AGENDA ITEM:

Page  3, Line  27, INSERT:

"Afte r cons ide ring the  evidence  in this  ma tte r, we  a re  conce rned tha t the re
ma y not be  a  curre nt ne e d or ne ce s s ity for wa te r s e rvice  in the  portions  of the
e xte ns ion a re a  tha t a re  owne d by Corr ma n. We  a ls o re cognize  tha t Corr ma n
doe s  not wis h to ha ve  its  prope rty include d in Arizona  Wa te r's C C &N a t this
time . We  be lie ve  tha t the s e  is s ue s  be a r furthe r e xa mina tion a nd tha t the y ma y
have some re levance  to the  best interests  of the  area  ultimate ly to be  served.

We  a ls o re cognize  tha t the  proce e ding be fore  us  is  limite d to re la tive ly
na rrow is s ue s : whe the r, for purpos e s  of complia nce , Arizona  Wa te r s hould be
gra nte d a n e xte ns ion of time  to fulfill the  conditions  of De cis ion No. 66893 a nd
whe the r, in fa ct, thos e  conditions  ha ve  be e n fulfille d. We  ha ve  conclude d tha t
these  conditions  have  been fulfilled with re spect to a ll a rea s  except the  portion of
the  e xte ns ion a re a  owne d by Cornrow, a nd we  the re fore  re cognize  tha t, by the
te rms  of De cis ion No. 66893, Arizona  Wa te r holds  a  CC&N for the  e xte ns ion
areas a t issue  in this  proceeding except for the  Common property.

None the le ss , 1=3e ga rding the  prope rty tha t is  owne d by Common, we
would like  a n opportunity to cons ide r the  ove ra ll be s t inte re s ts  of the  Corr ma n
a re a  a nd of the  public. We  will the re fore re ma nd the  unde cide d portion of this
matte r re la ted to the  Corr man propertyrcopen the  record in this  matte r pursuant to

to  the  He a ring  Divis ion  fo r fu rthe r
proceedings  rega rding whe the r Arizona  Wate r should be  granted an extens ion of
timeeontinue  to hold a  CC&N for the  Common e xte ns ion a re a  a t this  time . to

I

1
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conipiv with the  the  conditions  of De cis ion 66893 with re ga rd to the  Corr ma n
prope rty. We  re cognize  tha t Arizona  Wa te r, a s  the gra nte e  unde rCC&N holde r
De cis ion No. 66893, is  e ntitle d to a ppropria te  notice  a nd a n opportunity to be
hea rd. We  the re fore  officia lly place  Arizona  Wa te r on notice  tha t our subsequent
p roce e d ing  on  re ma nd  will be  fo r the  purpos e  o f cons ide ring  whe the r the
e xte ns ion of time  a s  it re la te s  to the  Corr ma n prope rty should be de nie d which
would re s ult in the  e xclus ion of the  Corr ma n prope rty de le te d from the  CC&N
e xte ns ion  gra nte d  to  Arizona  Wa te r by De cis ion  No. 66893. The  He a ring
Divis ion is  dire cte d to conduct furthe r e vide ntia ry proce e dings  in this  ma tte r,
including appropria te opportunitie s for in te rve n tio n  a n d  a n  a p p ro p ria te
opportunity for Arizona  Wate r to present its  case .

While  the  ma tte r curre ntly be fore  us  pre s e nte d re la tive ly na rrow is s ue s ,
we  view the  proceeding on remand as  broad in scope  so tha t the  Commission may
de ve lop a  re cord to cons ide r the  ove ra ll public inte re s t unde rlying se rvice  to the
Corr ma n prope rty tha t is  include d in the  e xte ns ion a re a  gra nte d by De cis ion No.
66893. By ide ntifying the se  is sue s  a nd re quiring furthe r proce e dings , we  a re  not
pre judging this  ma tte r in a ny wa y; ins te a d, we  me re ly de s ire  a n opportunity to
cons ide r the  broader public inte res ts  implica ted he re in."

Page  17, STRIKE lines  27 and 28 (Finding of Fact No. 96)

Page  18, STRIKE line  1

Page  18, STRIKE line s  8-12 (Finding of Fact No. 98)

Renumber Findings  of Fact to conform

Page 18, lines 14 and 16. at the end of each sentence INSERT "except for the Corr man
property which is to be determined airer remand."

Page  18, be tween lines  16 and 17 INSERT new Findings  of Fact to read:

"100. The re  ma y not be  a  curre nt ne e d or ne ce ss ity for wa te r se rvice  in the
portions  of the  extens ion a rea  tha t a re  owned by Corr man, and Colman does  not wish
to ha ve  its  prope rty include d in Arizona  Wa te r's  CC&N a t this  time . The se  is sue s  be a r
furthe r e xa mina tion a nd ma y ha ve  s ome  re le va nce  to the  be s t inte re s ts  of the  a re a
ultima te ly to be  se rved.

101. It is in the public interest to remand this case to the Hearing Division
for further proceedings regarding whether Arizona Water should be granted the
extension of time to comply with the conditions of Decision 66893 with regard to the
Corrunan properlveontinuc to -hold a CC&N for the Common oxtcnsion area at this

102. As  the ,grantee  unde r Decis ion 66893.CC&1 holde r, Arizona  Wa te r is
e n title d  to  a ppropria te  no tice  a nd  a n  opportun ity to  be  he a rd . Our subse que nt

2
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proceeding on remand will be  for the  purpose  of cons ide ring whe the r Arizona  Wa te r's
re que s t for a n e xte ns ion of time  to comply with the  conditions  of De cis ion 66893 a s  it
re la tes  to the  Corr man property should be granted or denied, thereby bringing about the
e xclus ion of the  Common prope rty dele ted from the  CC&N e xte ns ion  gra nte d  to
Arizona  Wate r by Decis ion No. 66893 .

103. The  He a ring Divis ion should conduct furthe r e vide ntia ry proce e dings
in this  ma tte r, including a ppropria te  opportunitie s  for inte rve ntion a nd a n a ppropria te
opportunity for Arizona  Wate r to be  hea rd.

104. The  proce e ding on re ma nd s hould  be  broa d in  s cope  s o  tha t the
Commis s ion ma y de ve lop a  re cord to cons ide r the  ove ra ll public inte re s t Lmde rlying
s e rvice  to the  Corr ma n prope rty tha t is  include d in the  e xte ns ion a re a  gra nte d by
De cis ion No. 66893. By ide ntifying the se  is sue s  a nd re quiring furthe r proce e dings , we
a re  not pre judging this  ma tte r in a ny wa y, ins te a d, we  me re ly de s ire  a n opportunity to
cons ide r the  broader public inte res ts  implica ted he re in."

Page  18, STRIKE lines  22 and 23 (Conclus ion of Law No. 3)

Renumber Conclus ions  of Law to conform

Page  18, be tween lines  25 and 26, INSERT two new Conclus ions  of Law to read:

"4. Remanding opening the record in this matter for further hearings
related to a determination on the Colman propertypursuant to A.R.S. § 40 252 is in
the public interest.

5. This Decision serves as notice to Arizona Water Company that the
Commission will remandopen the record in this matter_-for the purpose of considering
whether the extension of time to comply with the conditions of Decision 66893 as it
relates to the Colman property should be granted or denied, thereby bringing about the
exclusion of the Corr man property from the CC&N extension granted to Arizona
Water by Decision No. 66893.pursunnt to A.R.S. §40 252."

Page 18, lines 23 and 28 and page 19. line 2. INSERT at the end of the sentence
"except for the Corr man property which is to be determined after remand."

Page  19, be tween lines  2 and 3 INSERT two new Ordering Paragraphs to read:

"IT IS  FURTHER ORDERED th a t th is  ca s e  is  re ma n d e d  to  th e  He a rin g
Divis ion for furthe r proceedings  rega rding whe the r Arizona  Wate r Company should _Hg
gra nte d a n e xte ns ion of time  to comply with the  conditions  of De cis ion 66893 with
re ga rd to continue  to hold a  CC&N for the Corr man prope rty."oxte ns ion a re a  it this

3
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IT IS  FURTHER ORDERED tha t Arizona  Wa te r Compa ny is  he re by on
notice  tha t the  Colnmiss ion's  subsequent proceeding on remand will be  for the  purpose
of cons ide ring whe the r the  e xte ns ion. of time  to comply with the  conditions  of.Dccis ion
66893  with  re ga rd  to  the  Corr ma n prope rty s hould be gra nte d or denie d, the re by
bringing a bout the  e xclus ion of the  Cornrna n prope rtvie tee i from the C C &N extens ion
granted to Arizona  Wate r Company by Decis ion No. 66893."

Make  a ll conforming changes .

2024549.13
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S TAFF 'S  RES P ONS E BRIEF

5

6
IN THE MATTER OF THEAPPLICATIONOF

7 ARIZONA WATER COMPANY FOR AN
EXTENSION OF THB SERVICE AREA

8 UNDER ITS EXISTING CERTIFICATE OF

9 .ss at ss3ng8s
10

l l Stat? has reviewed the closing briefs in the above-captioned matter filed by Arizona Water

12 Company ("Arizona Water" or "AWC") and Cornrnan Tweedy 560, LLC ("Corr man 'tWeedy") on

13 September 15, 2006. On September 15, 2006, Staff filed its Opening Brief in this matter. Staff

14 continues to rely on the arguments put forth in its Opening Briefly However, Sta;H  ̀found it necessary

15 'to respond to some of the issues raised by AWC in its Post~I-iearing Memorandum.

16 Response to AWC Issues

17 AWC argues that a contract exists between AWC and the State. In its brief, AWC argues that

18 "contract principles have direct application in this matter." (AWC Opening Brief at 23). The

19 granting of a CC&N does not create a contract between the utility and the State. In US West

20 Communications, Inc. VS An'zona Corporation Commission,197 Ariz. 16, 3 P.3d 936 (App. 1999), US

21 West argued to the Arizona Court of Appeals that the Arizona Corporation Commission

22 ("Commission") had breached a contract with the telecommunications company. The Court pointed

23 out that there was no contractual relationship between US West and the Coimnission, and that US

24 West has "cited no authority that holds that there is an actual contract or that contract remedies are

25 available under these circumstances." Id. at 22, 3 P3.d at 942. The Court went on to point out that in

26 the relationship between US West and the Commission there was no bargained-for exchange and no

27 term to the supposed contract. Id. Similarly, in this case, there was no bargained~for exchange

28 between the Commission and AWC
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In Phelps Dodge Corporation it An'zona Electric Power Cooperative,Inc., 207 Ariz. 95, 121,

2 883 P.3d 573, (App. 2004), the Arizona Court of Appeals ruled that the electric competition Mes

3 promulgated by the Commission did not impair the contract rights of electric cooperatives. The

4 Court distinguished a CC&N from a traditional contractual relationship. There are no contractual

5 rights "to generate die electricity that is ultimately transmitted and sold for public use" or to

6 | "exclusively sell electricity." Id In this case, sincethereis no contractual relationship betweeN AWC

7 and the Commission, the standard remedies related to concoct law are not available. Thus, Arizona

8 4 Water's arguments that extend contract law principles to Corr man TWeedy's position are not

9 compelling. Similarly, its arguments related to "forfeiture" under contract law cases are without

merit in this matter.

11 AWC argues that it has a "vested property right" protected by its CC&N contract with the

12 State. (AWC Opening Brief at 19). As noted above, there is no CC&N contract, and hence no

13 contract right protecting a vested property interest in this case. Monopoly regulation is a public

14 policy, not a property right. See Tennessee Elec. Power Co. u Tennessee Valley Authority,306 U.S.

15 g118, 141 (1939). See also,City of Tueson M El Rio Water,101 Ariz. 49, 52, 415 P.2d 872, 878 (1966)

16 (expressly declining to determine whether a CC&N is a property right and recognizing that its

17 discussion of the utility's monopoly was focused solely upon arriving at an appropriate valuation for

18 purposesof condemnation). Further, although thePhelps Dodge opinion recognized apublic service

19 corporation has a "vested interest" under Arizona Constitution Article 15, Section 3, that interest only

20 addresses a utilities rights to construct and operate lines across the State. See: Phelps Dodge at 102,

21 83 P.3d at 580. Neither the Phelps Dodge or US West opinions, nor Article 15, Section7 state that a

22 utility has a vested property right in aCC&N granted under A.R.S. §40-281, 282.

23 i AWC argues that the original CC&N Decision by the Commission (Decision No. 66893) may

24 not be altered by the hearing that was held on July lath and 11"', 2006. (AWC Opening Brief at 22).

25 Due process requires that prior to a Commission action to alter its decision granting Arizona Water a

26 CC&N, Arizona Water has notice and an opportunity to be heard. This due process requirement

27 reflects the notice and opportunity to be heard provisions in A.R.S. § 40-252 (statute for amending a

28 final Commission Order). Staff's position is that the hearing held on July 10"' and ll'h, 2006 meets

I 2
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1 Fthe standards set out in A.R.S. §40-252. AWC attended the hearing and presented testimony. AWC

2 ! cross-examined witnesses. AWC knew why the hearing was being held. In this case, the procedural

3 order points out that AWC will have "an oppoduniw to be heard on its request for additional time for

4 compliance." (Procedural Order at 6, March 22, 2006). Given the "null and void" language from

5 I Decision 66893, it would have been reasonable for AWC to infer that the timeextension request may

6f not be granted. The abovereasonable inference should have led AWC to the logical conclusion that.

7 AWC might lose all or a part of the original extension area. Thus, the Commission may rely on the

8 July 10"' and 11"°, 2006 hearing to make a determination whether the original CC&N decision

9 (Decision No. 66893) should be altered.

10 l AWC argues that a strict reading of the CC&N Decision (Decision No. 66893) shows that

11 AWC has complied with Decision No. 66893. (AWC Opening Brief at 28). First, even if that were

12 true, Decision No. 66893 requires timely compliance. Any compliance that may have been achieved

13 in this case was certainly outside the time specified in Decision No. 66893. Second, AWC argues that

14 I AWC is free to tile any document having to do with "Assured Water SuppIy' in the extension area in

15 order to satisfy Decision No. 66893. (AWC Opening Brief at 29). Although AWC was able to get a

l6 g Physical Availability Determination and ADWR-issued Analysis of Assured Water Supply, Decision

17 No. 66893 calls for AWC to file the "Developer's Assured Water Supply for each respective

18 development." (Decision No. 66893 at 7). This specific language suggests separate documents for

19 each development that are procured by the pMcula developer. Stair's witness, Steve Olea, testified

20 i that."Staff's intent was that the certificate of assured water supply and main extension agreement

21 should be submitted for the two developments that were part of the extension." (Tr. at 324). The

22 "certificate of assured water supply" referred to by Mr. Olea is a document issued by the Arizona

23 i Department of Environmental Quality to individual developers. Thus, Staff disagrees with AWC's

24 assertion that it has complied with DecisionNo.66893.
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RESPECTFULLY SUBMITTED this  QE day of October, 2006.
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David m. Ronald '
Attorney, Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
(602)542-3402

7 :
I Original and thirteen (13) copies

9 | Qday of October, 2006 with:

i Docket Control
10 5 Arizona Corporation Commission

3 1200 West Washington Street
11 ' Phoenix, Arizona 85007

!

8 of the foregoing were Bled this

12 .= Copy of the foregoing mailed this
13 QS day of October, 2006 to:

14 I
p. o. Box 29006

15 I Phoenix, Az 85038

i Robert W. Geadce, Esq.
ARIZONA WATER COMP ANY

16 Steven A. Hirsch, Esq.

17
3 BRYAN CAVE LLP
Two North CentralAvenue, Suite 2200
Phoenix, AZ 85004-4406:

I.
18

. Jeffrey W. Crockett, Esq.
19 g SNELL & WILM18R

j One Arizona Center
20 : Phoenix, Az 85004
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